
 

Estate Planning for International Families 
with Qualified Domestic Trusts 

The Law Offices of John C. 

Martin would like to express its 

gratitude for The Daily News’ 

recent article introducing our 

law office to the Silicon Valley 

community. In her July 25th arti-

cle, “Meet your Neighbor,” The 

Daily News described some of 

the international aspects of Attor-

ney John Martin’s practice. You 

can read the full text of the arti-

cle on John’s website, http://

www.johncmartinlaw.com in the 

“Articles and Information” section. 

• THE LAW OFFICES OF 
JOHN C. MARTIN WAS 
FEATURED BY THE DAILY 
NEWS IN “MEET YOUR 
NEIGHBOR,” A COL-

UMN BY AMANDA BE-

SEMER.  

 

• JOHN WILL TEACH 
“WHAT HAPPENS IF I 
DIE WITHOUT A WILL” 
AT COLLEGE OF SAN 
MATEO 

 

• JOHN AND ALEXANDRA 
MARTIN HAVE JUST 
RETURNED FROM THEIR 
MARRIAGE AND HON-

EYMOON 
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The Law Offices of  John C. Martin in the News 

Enrollment has begun for “What 

happens if I die without a Will,” 

a course offered at the College 

of San Mateo and taught by 

Attorney John Martin. The 

course is a month long seminar 

that provides practical advice 

about wills, trusts, and other tes-

tamentary devices. San Mateo 

Community Education is offering 

a $13 discount when students 

enroll in “What happens if I die 

without a Will” in addition to 

“Passport to Retirement,” a com-

panion course in planning for 

retirement. To enroll, go to John’s 

website, http://

www.johncmartinlaw.com, and 

click on “Register for the Estate 

Planning Course” on the right-

hand column. 

What Happens if  I Die Without a Will ? 

What kind estate planning is 

advisable for individuals with a 

non US citizen spouse? In most 

cases, a decedent’s estate may 

be transferred to a US citizen 

spouse without any estate tax, 

thanks to a high exclusion amount 

for US citizen and permanent 

resident decedents in 2009 and 

an unlimited marital deduction. 

When a decedent’s spouse is a 

not a US citizen, however, the 

estate cannot claim the marital 

deduction—regardless of the 

citizenship of the decedent. That’s 

not a problem if a decedent’s 

estate is smaller than the applica-

ble exclusion amount, or if the 

surviving spouse becomes a US 

citizen prior to filing an estate 

tax return. But what if you are a 

non resident alien and have an 

applicable exclusion amount of 

only $60,000? Or, what if your 

spouse doesn’t acquire citizenship 

in time?  

Under IRC code sections 2056

(d) and 2056A, a Qualified Do-

mestic Trust (QDOT) is the only 

instrument by which the marital 

deduction may be claimed when 

one’s spouse is not a US citizen at 

the time of filing an estate tax 

return. A QDOT enables families 

with a low exemption amount or 

large estate to defer estate taxa-

tion, provide income to a surviving 

spouse, and create valuable time 

during which a surviving spouse 

may acquire US citizenship. The 

IRS allows QDOTs because they 

defer the estate tax until the 

death of the second spouse: Tax 

deferral lowers the probability 

that a surviving spouse will claim a 

marital deduction and subse-

quently die in a foreign country, 

thereby avoiding all US tax.  In 

this article, we discuss three rea-

sons why individuals with a non US 

citizen spouse should consider  
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planning with QDOTs, and how 

to avoid several pitfalls.  

First Reason: QDOTs Appeal to 

Individuals with Assets in excess 

of their Applicable Exclusion 

Amount.  

Individuals with a non US citi-

zen spouse often choose to es-

tablish a QDOT to claim the 

marital deduction because their 

estates are higher than the ap-

plicable exclusion amount. As 

mentioned above, a QDOT is 

the only instrument by which the 

marital deduction may be 

claimed when one’s spouse is not 

a United Citizen. For non resi-

dent aliens, US permanent resi-

dents, and US citizens alike, 

QDOT planning should be seri-

ously considered when assets 

above one’s applicable exclu-

sion amount will be transferred 

to a non US citizen spouse.  

Non Resident Aliens with US 

Assets over $60,000. In addition 

to other strategies, QDOT plan-

ning should be seriously consid-

ered by non resident aliens with 

assets located in the United 

States that exceed $60,000. 

Non resident aliens can transfer 

only $60,000 in 2009 without 

triggering estate tax at the rate 

of 45%. With a QDOT, how-

ever, the estate tax is deferred 

until the death of the second 

spouse.  

US Citizens and permanent 

residents with non US Citizen 

spouses. If a US Citizen or per-

manent resident’s estate is under 

$3.5 million upon a death in 

2009, the full amount may pass 

without tax regardless of the 

spouse’s citizenship.  Moreover, 

families with estates above $3.5 

million should consider the use of 

a QDOT along with other estate 

planning strategies in order to 

preserve the marital deduction. 

Families should keep in mind 

that in 2011, unless Congress 

acts, the applicable exclusion 

amount will drop to $1 million. 

If this is the case, many families 

with estates above $1 million 

may one day benefit from 

QDOT planning. As it stands, 

however, future changes in the 

law are uncertain.  

Surviving Spouse is a Non 

Resident Alien. Another problem 

arises when a US citizen or 

permanent resident has an es-

tate below the applicable ex-

clusion amount, but where the 

surviving spouse is a non resi-

dent alien. In such cases, the 

surviving spouse’s death may 

incur substantial estate tax li-

ability upon his or her death. 

As mentioned above, non resi-

dent aliens can transfer only 

$60,000 in 2009 without trig-

gering estate tax at the rate of 

45%. Such individuals may 

benefit from QDOTs and other 

estate planning for interna-

tional families.  

Second Reason: Lifetime Income 

and Estate Tax Deferral  

To see the benefits of income 

and tax deferral, consider the 

following example. Let’s as-

sume that Ronald, a US perma-

nent resident, passes away in 

2009, survived by two children 

and his wife, Marie. Marie is 

not a US citizen, and Ronald’s 

estate amounts to $5.5 million. 

For the purposes of this exam-

ple, we are assuming that there 

is no joint property. Ronald’s 

exclusion amount is used to 

shield $3.5 million from estate 

tax, which is transferred to his 

children through a trust created 

prior to Ronald’s death. The 

remaining $2 million passes to 

Marie, in the form of a $1.5 

million personal residence in 

California and $500,000 in 

marketable securities. Ronald 

did not establish a QDOT dur-

ing his lifetime. Hence, the $2 

million would normally be tax-

able because it exceeds 

Ronald’s exemption amount and 

Marie doesn’t qualify for the 

marital deduction. However, 

Marie works with an attorney to 

create a QDOT that pays a 5-

percent unitrust interest to hold 

the assets. Marie subsequently 

transfers the assets to the QDOT 

prior to filing the estate tax 

return. She pays the trustee fair 

market value rent in order to 

live in the residence, and the 

trustee pays Marie $100,000 

annually. Marie receives addi-

tional distributions from the 

QDOT in order to pay the trust’s 

expenses, and to provide funds 

in the event of hardship for her-

self or her children.  

In the above example, 

Marie’s QDOT allows for defer-

ral of the estate tax. Because 

Marie has timely transferred 

assets to a QDOT, the transfer 

of assets from Ronald’s estate is 

not subject to estate tax at the 

time of Ronald’s death. In fact, 

in the above example all fed-

eral tax has been avoided at 

the first death through the use 

of appropriate planning. The 

estate tax will then be post-

poned until the death of the 

second spouse—a tremendous 

advantage for Marie during her 

lifetime.  However, this does 

NOT mean that the surviving 

spouse will be able to offset the 

tax on QDOT assets with her 

applicable exclusion amount at 

the time of her death. Assuming 

Marie never becomes a US citi-

zen, an estate tax will be im-

posed upon the QDOT assets  
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“QDOT PLANNING 
SHOULD BE 
SERIOUSLY 
CONSIDERED BY NON 
RESIDENT ALIENS 
WITH ASSETS 
LOCATED IN THE 
UNITED STATES THAT 
EXCEED $60,000...”   

By using QDOTs and 
other appropriate plan-
ning devices, federal 
tax can be avoided at 
the first death and be 
available to the surviv-
ing spouse and her chil-
dren.  
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While a QDOT has several advan-
tages, it should not be treated as a 
one-size-fits-all solution.  
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reference to Ronald’s estate. 

However, she would at least 

have the benefit of QDOT 

income during her lifetime.  

Third Reason: A QDOT Buys 

Time 

The QDOT in the example 

above buys time for Marie to 

acquire her US citizenship. If 

Marie eventually becomes a 

US citizen prior to her death, 

the ordinary rules that apply 

to US citizen spouses for es-

tablishing the marital deduc-

tion would apply. Accord-

ingly, the entire $5.5 million 

can pass to the children with-

out the assessment of estate 

taxes upon Marie’s death. 

However, Marie must be a 

resident for the entire period 

after Ronald’s death in order 

to avoid deferred estate tax. 

The US trustee must also 

timely notify the IRS of 

Marie’s acquisition of citizen-

ship.  

During the time it takes 

Marie to acquire her citizen-

ship, she can receive certain 

distributions that are not sub-

ject to a QDOT tax imposed 

under IRC section 2056A(b). 

First, she can receive income, 

such as a unitrust amount be-

tween 3-5 percent. In the 

above example, Marie and 

her attorney agreed upon the 

maximum percentage of 5%. 

Marie cannot, however, re-

ceive capital gains or a distri-

bution of principal without li-

ability for QDOT tax. Second, 

Marie can receive a distribution 

free of QDOT tax of the princi-

pal in the event that she suffers 

financial hardship and has no 

other reasonable source of 

funds for her or her children’s 

health, maintenance, and sup-

port. Third, Marie can receive 

distributions from the QDOT 

free of QDOT tax for the pay-

ment of certain expenses and 

income taxes generated by the 

QDOT. Finally, once Marie be-

comes a US citizen, distributions 

can be made without imposition 

of the IRC section 2056A(b) 

QDOT tax.  

Consider the Many Pitfalls 

The Rules. From Marie and 

Ronald’s case, we may glimpse 

some of the myriad rules gov-

erning QDOTs. Importantly, at 

least one of the trustees has to 

be a US citizen individual or 

corporation, who has the au-

thority to withhold amounts from 

distributions of principal in or-

der to pay a special QDOT 

tax.  

Not a Panacea. While a QDOT 

has several advantages, it 

should not be treated as a one-

size-fits-all solution. Certain 

assets might not be eligible to 

transfer to a QDOT, and the 

cost of establishing and main-

taining the QDOT might be high 

relative to its benefits. More-

over, the requirement of a US 

trustee necessarily results in a 

loss of control for the non-citizen 

spouse, and possible additional 

expenses. Anticipated appre-

ciation of the QDOT assets, the 

amount of final tax to be paid 

at the second spouse’s death, 

the ability to make tax-free 

distributions under a hardship 

exemption during the spouse’s 

life, and the likelihood of the 

spouse’s acquisition of US citi-

zenship will all influence whether 

tax deferral under a QDOT is 

worth the pain and cost. In some 

situations, individuals may con-

sider the payment of a tax on 

the death of the first spouse to 

outweigh the cost and complex-

ity associated with a QDOT.  

Individuals and their families 

should also consider the special 

rules governing joint property at 

death for individuals with non 

US citizen spouses. Under IRC 

code section 2040(a), a contri-

bution tracing rule may apply 

when one’s spouse is not a US 

citizen, resulting in the inclusion 

of all joint property in the tax-

able estate of the decedent. 

Moreover, international families 

always need to keep the role of 

foreign jurisdictions in mind. 

Many civil law countries do not 

recognize trusts, possibly result-

ing in adverse tax consequences 

in a different country. More-

over, the benefits of an estate 

tax treaty might make a QDOT 

unnecessary.  

Full text of this article is available at 

John’s website: 

 www.johncmartinlaw.com 
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Compassionate, Straightforward, No Surprises.  

T H E  L A W  O F F I C E S  O F  J O H N  C .  M A R T I N  

The Law Offices of John C. Martin provides compassionate and thoughtful  

estate planning services to individuals, families, and businesses.  

 

“IF MARIE 
EVENTUALLY 
BECOMES A US 
CITIZEN PRIOR TO 
HER DEATH, THE 
ORDINARY RULES 
THAT APPLY TO US 
CITIZEN SPOUSES 
FOR ESTABLISHING 
THE MARITAL 
DEDUCTION 

WOULD APPLY.”   
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